As military functions are increasingly outsourced to corporate contractors, civil courts face adjudicating issues of tort liability arising from actions occurring in war zones. Currently, victims of torture and other invasive military techniques used at Abu Ghraib and Guantanamo Bay seek to prevail over issues of sovereign immunity and to hold corporations responsible for the actions of their employees. In response, corporations shield themselves with the government contractor defense: an affirmative defense developed in the context of product liability actions. Recent articles have overwhelmingly suggested that the defense will prevail and often have argued that it should prevail due to issues of sovereign immunity.
INTRODUCTION
In recent decades, the United States has become an international forum for civil tort litigation stemming from violations of basic human rights laws, including prohibitions of genocide, war crimes, and torture. 1 In those cases, plaintiffs have sought monetary damages from individuals, sovereigns, and corporations. 2 Recent examples include two consolidated New York cases that ultimately resulted in a Second Circuit ruling allowing claims to proceed against Radovan Karadzic for war crimes committed in the former Yugoslavia 3 as well as the famous torture case of Filartiga v. Pena-Irala. 4 As these examples suggest, the United States has developed a hospitable forum for civil rights litigation even where the plaintiffs and defendants are noncitizens and the acts took place in foreign countries.
The most recent wave of civil litigation originates in alleged human rights violations committed by the U.S. military and its associated contractors in Afghanistan, Iraq, and Guantanamo Bay. 5 In recent years, military contractor involvement has been so commonly cited in torture allegations that Congressman David Price of North Carolina introduced legislation that would forbid contractor involvement in interrogations of military prisoners. 6 The cases against military contractors mark a significant point in the history of civil human rights litigation in U.S. courts. The movement of military contractors into the field of providing security services in foreign nations opens up a new category of potential defendants in human rights litigation. The availability of new contractor defendants may well shape the future of human rights litigation plaintiffs because contractors may be more susceptible to suits than other defendants have been in the past. The U.S. military is relying on contractors in greater numbers and for a greater range of products and services. 7 While there is some argument about precisely what it means for military services to be "privatized," and precisely where that line should be drawn, commentators tend to conclude that privatization has increased in recent decades. 8 Contractors are "tak[ing] over traditional military functions."9
Increased privatization, and the array of military functions carried out by private contractors, has resulted in changing civil litigation trends. While military contractors previously faced suits based on products claims, the provision of services during military actions provides new and expanded grounds for claims, including violations of human rights during security, detention, and interrogation operations. 1 0 Multiple cases have raised claims that contractors committed and conspired to commit torture. 1 Reports from multiple sources state that contractors allowed, instructed, or participated in incidents of abuse and violence that may rise to the level of torture.' 2 Human Rights First has compiled multiple reports describing alleged human rights violations by military contractors in Iraq. These include needless, reckless injuries and deaths of civilians resulting from "accidents." These accidents occurred when contractors suddenly diverted civilian cars that offered no threat.1 3 The report also described excessive use of force and indiscriminate harm to unarmed civilians.' 4 Contractors were also described as giving instructions to lower level military personnel to carry out the physical abuses or torture described at Abu Ghraib.' 5 In addition, photos captured the involvement of contractors in the use of unapproved stress positions at Abu Ghraib. 16 One male contractor was also cited in an alleged rape of a juvenile male prisoner at the facility. 17 Overall, the Fay Report, one of several to investigate the abuses at Abu Ghraib, cited forty-four improper incidents, ten of which involved private contractors. The Justice Department admitted to at least one open criminal investigation against a military contractor in Iraq as a result of such incidents. 19 Similarly, in the Taguba Report, which examined potential abuses of detainees by the U.S. government, concluded that contractors were involved and specifically listed a member of the Titan Corporation as a suspect. 20 The report concluded that other contractors were witnesses and potentially aided, abetted, or conspired with U.S. military personnel to commit torture and other abuses. Because a number of these alleged acts of torture at Abu Ghraib were reportedly committed directly by the contractors rather than the U.S. military, potential civil suits by foreign plaintiffs who suffered abuses will not face the substantial hurdle of governmental immunity, and therefore may be more effective than suits brought against the U.S. government or executive officials. The success of such suits will be determined by the role of the military contractor defense. If the courts allow the military contractor defense, it may serve to virtually eliminate liability for military contractors. On the other hand, if the defense is barred as inapplicable to security service contracts, then civil suits against the contractors are likely to lead to damage awards.
In the last few years, several articles have reflected on the government contractor defense in the context of Abu Ghraib and Guantanamo Bay. 2 strength of the government contractor defense, and thus were pessimistic about the possibility of plaintiffs waging successful suits against government contractors. Indeed, some commentators have argued specifically for the clarification of the government contractor defense as indeed available within the context of services provided by military contractors. 2 3 The argument in favor of providing the defense to contractors is based on the U.S. government's extensive reliance on military contractors. 24 It is postulated that without the contractors' involvement in security services, the military would be unable to reach its intended national security goals. In contrast, this article argues that the government contractor defense should not be permitted where the contractor faces tort claims stemming from violations of international law of human rights. While the U.S. may significantly rely on contractors for assistance in military operations, this reliance is not a significant consideration that would outweigh the necessity of holding contractors liable for violations of international human rights law just as soldiers who committed the same acts would be under military law.
The government contractor defense is based upon the same notion as the superior orders defense under international law. The superior orders defense is the claim that a party should not be liable because a higher governmental authority instructed that party to carry out an action in violation of international law. 25 The superior orders defense has been discredited in the context of international law as a result of Nazi officers attempting to claim the defense in post-World War II war crimes tribunals. 26 While the defense continues to be raised by those seeking to avoid liability, particularly those serving at lower levels in the militaries, the defense is less likely to be successful as a defense to a claim and more likely to be considered a mitigating factor. 2 7 While some questions remain about the fairness of not allowing the superior orders defense in all situations, the defense is less likely to be available for those crimes that are egregious violations of international law. 28 This article argues that because the superior orders defense rejected under International Law, particularly for those less debatable violations such as genocide and torture, the military contractor defense should not be available to contractors sued for acts of torture, given that the fairness issues of the superior orders defense would be more serious in a criminal as opposed to a civil forum.
The link between the government contractor defense and the superior orders defense is described in more detail below. Part II provides an overview of U.S. civil litigation on human rights violations, particularly summarizing the three most relevant statutory claims systems. Part III provides a brief history and theoretical summary of the superior orders defense in international law. Part IV summarizes the government contractor defense in the context of products liability litigation. Part V analyzes the policy foundations of the government contractor defense. Finally, Part VI provides a discussion of the banned superior orders defense and its relationship to promoting human autonomy and preventing future human rights violations. The article concludes ultimately that the government contractor defense is not analytically distinct from the superior orders defense in any meaningful way. Therefore, under treaty obligations in International Law, American courts should not make the defense available when the allegations stem from violations of international human rights law.
II. CIVIL HuMAN RIGHTS LITIGATION IN THE UNITED STATES
Before examining the government contractor defense and its relationship to the superior orders defense, it is important to establish the statutory framework that surrounds litigation of human rights claims in the United States. Three statutory schemes are particularly relevant: the Alien Tort Statute, the Federal Tort Claims Act, and the Torture Victims Protection Act. Each of these statutes plays a substantial role in providing for and limiting litigation based on human rights violations.
A. Alien Tort Statute
The Alien Tort Statute (ATS) provides access to the federal courts for claims based on torts committed outside the United States. The ATS vests the federal courts with "original jurisdiction of any civil action by an alien for a tort only, committed in violation of the law of nations or a treaty of the United States." 30 Thus, the ATS "confers subject matter jurisdiction when the following conditions are met: (1) an alien sues, (2) for a tort, (3) that was committed in violation of the 'law of nations' or a treaty of the United States." 3 1 The third prong of this test limits the second prong, requiring that the tort either violate "customary international law" or a treaty of the United States that provides a private right of action. 3 2 When the three elements of the ATS are met, the statute confers jurisdiction, but it does not create a private right of action for foreign torts. 3 3 Therefore, the ATS "does not confer rights nor does it impose obligations or duties," but rather the ATS is exclusively jurisdictional in nature. The ATS relies upon customary international law to provide a cognizable private cause of action for violations of the most fundamental and universal human rights. 35 Historically, the first fundamental rights of international law were recognized by Blackstone as the right of safe passage, safety of ambassadors, and piracy. 3 6 Courts now recognize, however, that the ATS must be viewed as referring to contemporary universal human rights norms. 3 7 Torts that fall short of universal principals of human dignity are not cognizable under the ATS. 38 The ATS depends specifically on customary international law, the law of nations or a treaty of the United States," and also grants jurisdiction over acts committed outside the U.S., but does not create a cause of action in itself-reference must be made to an existing cause under international law.); see also Sosa v. Alvarex-Machain, 542 U.S. 692, 724-25 (2004 39 Customary International Law refers not to a complex body of law, but rather to the most basic of human rights norms agreed upon between nations, essentially instilling prohibitions against slavery, piracy, genocide, and torture. This limited content is legitimated by no particular moral theory, but solely by international consensus, an idea that compliments our form of democracy. Indeed, these rights are guaranteed only within the framework of human rights, in other words, as rights that apply not against individuals, but only against "state actors" or sovereigns. 40 Thus, Customary International Law "does not reach private, non-state conduct" even when that conduct includes torture, execution, and rape. 4 1 It is a body of law limited to human rights' basic goals, to affirm rights of the citizens against their sovereign to be free from such things as torture, genocide, and slavery.
Federal courts have the authority to cautiously determine when it is appropriate to imply a cause of action for the violation of international human rights law. 42 Courts constrain those implied causes of actions narrowly to acts that are "clear and unambiguous" violations of international law. 4 3 Such violations have been identified as "a handful of heinous actions .. .each of which violates definable, universal and obligatory norms." 44 The concept of "customary international law" has been explored in several recent cases. These cases have established that genocide, war crimes, and enslavement are cognizable violations under the ATS. 45 intentional law and will support jurisdiction under the ATS. 46 In such circumstances, the "courts may fashion domestic common law remedies to give effect to violations of customary international law." 47 For example, applying the ATS, the Eleventh Circuit upheld a district court's verdict of both compensatory and punitive damages against a group of individuals for torture during a military dictatorship in Ethiopia. 48 The ATS has also been applied in torture cases. Filartiga v. Pena-Irala established that torture falls within those "clear and unambiguous" violations of international law. 49 In Filartiga, a group of citizens from Paraguay sued a non-U.S. citizen in U.S. federal courts citing the torture and extra-judicial killing of a relative because of his political views. 50 The district court dismissed the complaint for lack of subject matter jurisdiction within the federal courts over an incident that took place abroad involving non-U.S. citizens. 5 1 The Second Circuit reversed the dismissal, finding subject matter jurisdiction in the federal courts under the ATS because torture constituted a violation of customary international law.
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The Second Circuit drew this conclusion "[i]n the light of the universal condemnation of torture in international agreements, and the renunciation of torture as an instrument of official policy by virtually all of the nations of the world." 53 Specifically, the Second Circuit stated that, "there is at present no dissent from the view that the guaranties [of human rights and fundamental freedoms] include, at a bare minimum, the right to be free from torture." 54 Thus, "for purposes of civil liability, the torturer has become like the pirate and slave trader before him hostis humani generis, an enemy of all mankind." 5 5 Since Filartiga was decided, other courts have consistently agreed that torture is among the most certain prohibitions of customary international law and therefore cognizable as a claim under the ATS. Since a torture claim is derived from customary international law, so are the limitations. The primary limit of customary international law in torture cases is that the law applies only to state actors. Customary international law "does not reach private, non-state conduct" even when that conduct includes torture, execution, and rape. 57 Thus, the D.C. Circuit, in Tel-Oren held that customary international law would provide a remedy under ATS jurisdiction only where torture was carried out either by or at the direction of a state. 58 The Second Circuit agreed in Kadic v. Karadzic, finding that the alleged crimes would be cognizable as violations of international law only if those crimes were committed under state or official action. 59 While acknowledging that some crimes may be cognizable as individual violations of international law, including slave trading, piracy, and aircraft hijacking, the court concluded that torture was prohibited in international law only when committed by a state or at the direction of the state.
60
State action, otherwise described as acting "under color of law" is determined by reference "to principles of agency law and to jurisprudence under 42 U.S.C. § 1983."61 Thus, the corporation may be liable when it "acts together with state officials or with significant state aid." 62 State action has been found where the defendant and the state participated in the alleged tortuous action jointly. 63 State action may also be shown where the defendant and state had "substantial cooperation." 6 4
The evidence of state action requirement is particularly interesting to consider in the context of the military contract. While evidence of state orders is normally a part of the military contractor's affirmative defense, such evidence is also a part of the plaintiffs claim to jurisdiction under the ATS where the torts include torture. 65 Thus, in the process of seeking the defense, the contractor will also substantiArgentina, 965 F.2d 699, 716 (9th Cir. 1992) ("There is no doubt that the prohibition against official torture is a norm of customary international law.").
57. ate the plaintiffs claim to jurisdiction under the ATS. While this is an interesting practical problem for litigants, the "state action" requirement relates specifically to the issue of the superior orders defense. It is important to note that as the basis of both the plaintiff and defense claims, each party will be arguing that a governmental or military body directed the conduct at issue.
B. Federal Tort Claims Act
As a sovereign, the United States government maintains the right to determine when it will or will not consent to be sued. 66 When the Federal Tort Claims Act (FTCA) was enacted, the United States exercised that right, granting a limited waiver of sovereign immunity. 6 7 The FTCA provides the only remedy for torts committed by the government or government employees who are acting within the scope of their employment. 68 The FTCA does not specifically address the liability of contractors who act at the direction of the federal government. However, the FTCA is relevant to the analysis of government contractor liability because the FTCA is often cited as the source of multiple justifications for the government contractor defense.
69
The justifications for the government contractor defense arise from two limitations to the FTCA's waiver of sovereign immunity. These two limitations are as follows: claims resulting from exercise of the "discretionary function" 70 and claims "arising out of the combatant activities of the military or naval forces, or the Coast Guard, during time of war." 7 1 The discretionary function exception to the waiver of liability was first examined in this context in Boyle v. United Techs. Corp., 487 U.S. 500 (1988) . In Boyle, a wrongful death suit for damages allegedly caused by a defective helicopter design, the Supreme Court found that at issue in the case was a governmental policy decision about the trade-offs between military effectiveness and passenger safety. 72 The court found that the FTCA's discretionary function ex- ception provided the government room to preserve for such policymaking decisions with immunity from suit resulting from such policy decisions. 73 Boyle concluded that when a contractor acted pursuant to such an act of discretionary authority of the government, the contractor too should be shielded from tort liability, so long as there was strict compliance with the government's instructions. 74 On the other hand, the "combatant activities" exception refers explicitly to any activities that take place in the "time of war." 7 5 In Koohi v. United States, the court found that the "combatant activities" exception was designed to summarize a basic tort principle: that no duty of care is owed to someone targeted in a military action even if accidentally targeted. 76 Following upon the Supreme Court's analysis of these two FTCA exceptions to give guidance in expanding the military contractor defense, lower courts have continued to examine these two exceptions as a part of the theoretical justifications for both limitations and extensions of the government contractor defense. 
C. Torture Victims Protection Act
In 1991, the Torture Victim Protection Act (TVPA) amended the Alien Tort Statute by adding a definition of torture and specifically affirming a grant of jurisdiction for cases of torture. 78 The TVPA defines torture as "any act, directed against an individual in the offender's custody or physical control, by which severe pain or suffering... whether physical or mental, is intentionally inflicted on that individual." 79 While the TVPA did not specifically include a discussion of sexual offenses, some courts have held that alleged sexual abuse comes within the umbrella of cruel, inhuman, and degrading treatment while others have concluded that such acts are more difficult to define than "torture, execution, disappearance, or arbitrary detention." 8 0
Beyond the definition of cruel, inhuman, and degrading treatment, the wording used in the TVPA has created two issues of 73 Since usage of the terms "individual" and "person" in other legal contexts have at times included corporations, 8 4 the issue remains unresolved.
Second, the TVPA establishes liability of "any individual who, under actual or apparent authority, or color of law, of any foreign nation. . ." commits acts of torture. 8 5 This definition of torture contains the phrase "foreign nation," which by its plain meaning in a U.S. statute might be interpreted to suggest that the definition of torture is limited to individuals acting under the actual or apparent authority of a government other than the United States. Arguing the plain meaning of the statute, contractors of the U.S. government could claim that the TVPA does not apply to them. While issues of terminology could arguably limit the applicability of the TVPA to contractors working under the U.S. government, this may not be fatal to plaintiffs' suits. The TVPA is not necessary to establish a cause of action for torture since the ATS can provide a remedy directly by reference to customary international law. For example, in Mujica v. Occidental Petroleum Corp., the court denied claims against the corporation under the TVPA, holding that the domestic oil company accused of human rights abuses in Colombia was not an "individual" as required by the TVPA. However, the Court accepted that a claim for torture could still continue under customary international law through the jurisdiction of the ATS.86 81. 28 U.S.C. § 1350. Section 2 of Torture Victim Protection Act of 1991 provides that civil liability is available for an "individual" who is acting "under actual or apparent authority, or color of law, of any foreign nation.
82. Mujica, 381 F. Supp. 2d at 1176 (dismissing TVPA claims against defendants on the grounds that defendant was a corporation rather than an individual and stating that The TVPA establishes liability for acts of torture 8 7 but does not involve itself in the more nuanced questions regarding the possibility of liability for aiding and abetting or for conspiracy to commit torture. Given the factual context of the torture allegations arising from Afghanistan and Iraq where contractors and military personnel may have acted in conjunction, the issue of liability for aiding and abetting may become significant. s 8 Defendants have already taken advantage of the lack of specificity in the TVPA, arguing that the TVPA does not recognize or allow for aiding and abetting liability. For example, in Mujica, the defendant oil company argued that the TVPA did not recognize a cause of action for aiding and abetting torture. Nevertheless, the court addressed this issue, concluding "that the TVPA does provide for aiding and abetting liability." 8 9 In reaching this decision, Mujica relied on several other recent cases that found the TVPA supported liability for aiding and abetting. 90 87. 28 U.S.C. § 1350 (1991). The TVPA provides a civil remedy for acts of torture, where torture is defined as "any act, directed against an individual in the offender's custody or physical control, by which severe pain or suffering (other than pain or suffering arising only from or inherent in, or incidental to, lawful sanctions), whether physical or mental, is intentionally inflicted on that individual for such purposes as obtaining from that individual or a third person information or a confession, punishing that individual for an act that individual or a third person has committed or is suspected of having committed, intimidating or coercing that individual or a third person, or for any reason based on discrimination of any kind; and "(2) mental pain or suffering refers to prolonged mental harm caused by or resulting from-"(A) the intentional infliction or threatened infliction of severe physical pain or suffering; "(B) the administration or application, or threatened administration or application, of mind altering substances or other procedures calculated to disrupt profoundly the senses or the personality; "(C) the threat of imminent death; or "(D) the threat that another individual will imminently be subjected to death, severe physical pain or suffering, or the administration or application of mind altering substances or other procedures calculated to disrupt profoundly the senses or personality." 88. See Private Security Contractors at War, supra note 14, at 52-53 (citing the involvement of contractors from Titan and CACI International in torture incidents at Abu Ghraib, particularly in giving orders to military personnel for torture incidents and in being present in photographs depicting torture, and therefore allowing even if not participating in the torture practices).
89. Whether the party is the principal or simply aiding and abetting, the TVPA applies to those acts taken "under color of law." Actions taken "under color of law" are generally understood to be acts taken "together with state officials or with significant state aid." 9 1 Again, in the case of military contractors' actions, this definition points to a governmental directive to carry out the alleged tortuous activity. This issue will become significant when the superior orders defense is examined more closely.
III. THE SUPERIOR ORDERS DEFENSE
A person who claims the defense of superior orders asks that his conduct be excused on the grounds that he did not himself choose the relevant action but rather was directed to do so by a governing political or military authority. 9 2 The defense is not novel, as it dates back to the first known instance of a "war crimes tribunal" in 1474.
9 3 In early Austrian forums, the defense was rejected by the tribunal on the grounds that orders from the Duke could not be accepted when they violate "the law of God." 9 4
In the last century, the superior orders defense received spectacular international press when Adolph Eichmann claimed it during his trial in 1961. 95 Eichmann first articulated his superior orders defense when he minimized his own choices to act and explained that he was merely "a little cog in the machinery." 9 6 By the descriptions of historians, Eichmann was the person with primary responsibility for the "final solution" to the "Jewish problem" and thus was responsible for directing operations in forced removal and concentration camps. At his trial, Eichmann repeatedly emphasized his role as merely a soldier who accepted his orders without questioning them. 9 which became known as "superior orders," was explicitly rejected in Eichmann's trial. 9 9 The Nuremberg Tribunal determined that superior orders could not be used as a defense to war crimes although in some instances the judge could consider superior orders in mitigating punishment.' 0 0
Since that time, both international law and U.S. law have affirmed that clear violations of jus cogens, such as torture, cannot be justified by a defense of superior orders. 1 1 War crimes tribunals from Nuremberg to Yugoslavia have affirmed that superior orders do not relieve the defendant from responsibility for his actions in violation of the laws of war. 10 2 Additionally, under U.S. law, the defense will not protect a U.S. soldier who acted on orders of his superior officers if the illegal act at issue was a clear violation of international law. Banning superior orders as a defense to war crimes is a movement based on a specific understanding of the nature of international law and individual responsibilities under that law. This was illustrated when the Nuremburg Tribunal rejected Eichmann's defense of superior orders. The Nuremburg decision understood international law to apply not only to nations but also to individual persons.' 0 4 Applying international law to persons not only meant that individuals could be responsible for violations but also that those individuals were charged with certain duties, including the duty to examine whether an order violates customary international law before following that order. This understanding was deemed necessary to prevent human rights violations. "Crimes against international law were committed by men, not by 'abstract entities,' and only by punishing individual perpetrators can the provisions of international law be preserved and enforced."' 1 5 Thus, the ban on the superior orders defense is ultimately a recognition that international law exists as an external, higher authority to which all individuals must submit, over and above any 99. See Lippman, supra note 93, at 184. 100. See Lippman, supra note 93, at 184.
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102. Solis, supra note 25, at 510. 103. Solis, supra note 25, at 510. However, liability may be mediated by consideration of superior orders as essentially an extenuating circumstance. Additionally, the rule is limited to "clear violations," such as torture, rape, and slavery. Individual soldiers are not asked to make tough calls about borderline practices or to know the detail of complex international laws.
104 The superior orders defense bears a striking resemblance to the government contractor defense. Indeed, there is analytically no meaningful difference between the two in the context of human rights violations by a contractor. The superior orders defense suggests that a person should be immune from prosecution, provided that he followed instructions as given to him by a superior officer acting under a government. The government contractor defense suggests that a person or corporation should be immune from a tort suit, provided that government orders were given and followed. In both cases, there is a transfer of governmental immunity to the agent who is acting on behalf of the government. Given the strong resemblance between the two defenses, the government contractor defense should be considered a companion to the superior orders defense, and therefore, should not be allowable in the case of clear violations of international law.
There is some debate about the propriety of banning the superior orders defense in all circumstances, particularly those instances where the guilt of an individual soldier is not clear. 10 7 Those doubts apply to circumstances where defendants face criminal charges, possibly even the death penalty.1 0 8 While there may be reasons to consider the defense as a mitigating factor with criminal charges, particularly offenses punishable by death are involved , the reasoning is not necessarily transferable to torts where the worst punishment that a party could receive is monetary damages or an injunction. It is also important to note that defendants will be sophisticated corporations that are able to retain legal counsel to advise on the laws of war.
IV. THE DEVELOPMENT OF THE GOVERNMENT CONTRACTOR DEFENSE IN PRODUCTS LIABILITY
Although one of the rationales for the government contractor defense is found in the FTCA's affirmation of governmental discretion and immunity, the defense was judicially created. 1 0 9 Therefore, no statute has set forth the nature and scope of the defense although the 106 In Boyle v. United Technologies, decided in 1988, the Supreme Court affirmed the existence of the government contractor defense and specified its scope." 3 The defense was developed in the context of products liability suits and the emphasis was on the immunity of the federal government when it acted to procure goods for military use. In Boyle, plaintiffs brought a products liability suit alleging wrongful death against a military contractor that had manufactured a helicopter. The helicopter was manufactured under a contract with the U.S. government that used very specific design specifications approved by the government. The specifications required the helicopter doors to open outward, a feature that plaintiffs particularly cited as dangerous to passengers. The plaintiffs' decedents were killed when the helicopter crashed into the ocean. Documents produced in discovery indicated that the government was aware of the risk of having the doors open only outward, notably, that the doors could not be opened under water due to the pressure of the liquid against the exterior. However, the documents indicated that the government was aware of this flaw but considered it a trade-off. The government determined that there were strategic military benefits if the doors opened outward, including unloading the helicopter faster. Boyle's facts were particularly sympathetic to the contractor. United Technologies followed the government's specifications to the letter but was sued for having done so. The Supreme Court focused on sovereign immunity as the justification and this specifically influenced the test created in Boyle for applying the defense. 1 15 The government contractor defense has as three specific prongs: (1) specifications, (2) conformance to those specifications, and (3) disclosure to the federal government. 116 The test was designed to apply only where liability for the contractor would threaten the government's "discretionary function." 1 17 In essence, the first two prongs require that the contractor's act results from an order of the government and that the order was followed.
While the defense initially developed in products liability cases, it has expanded in scope to include services contracts in limited circumstances. In addition, there have even been extensions of the defense to non-military contractors of the government."1 8 For example, the government contractor defense has also been asserted in cases concerning drugs distributed by U.S. companies abroad, where experimental drugs were used outside of FDA regulations and resulted in death. 1 19 Additionally, the defense was codified and expanded by the Support Anti-Terrorism by Fostering Effective Technologies Act of 2002 (SAFETY Act), which brought the defense back to its original roots in products, focusing on the development of new technologies that would support anti-terrorism efforts of the United States after the terrorist attacks of 9/11.120
Other changes may be happening more slowly through judicial application of the defense. While the defense has traditionally been justified under the "discretionary function" exception to the FTCA waiver of immunity, contractors are seeking to use the FTCA's "combatant activities exception. the Supreme Court's pre-emption of state law analysis in Boyle, the Koohi case wove a stronger strand through the defense: an absolute proclamation, based on the combatant activities exception of the FTCA, as establishing that there is "no duty of reasonable care" in time of war. 1 22 The distinction is significant because if there was indeed "no duty of reasonable care" in time of war, that assertion would be a part of federal common law stemming from the FTCA "combatant activities" provision rather than state law. As a part of federal common law, the "no-duty rule" would function to shield government contractors from liability in both federal and state court, whereas the traditional government contractor defense was limited to shielding the contractor from state tort liability.
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Koohi and Bentzlin, products liability cases that involved the use of weaponry during combat, have not been followed by other courts. 124 One case has already specifically endorsed this limitation. In Smith v. Halliburton, the court found that the "combatant activities" rationale would extend only to defective products suits. 12 5 In summary, the government contractor defense has evolved significantly over the past thirty years, moving from products liability to services, and even reaching non-military contractors of the federal government. Contractors have successfully pushed the boundaries of the defense.
V. APPLYING THE GOVERNMENT CONTRACTOR DEFENSE TO
HuMAN RIGHTS VIOLATIONS This section compares the government contractor defense to the superior orders defense. The discussion begins with the various rationales for the government contractor defense: federalism and preemption, separation of powers and the political question doctrine, and sovereign immunity. As important and established as these rationales are, in instances where basic human rights are allegedly violated by a contractor, the establishment of the government contractor defense is eerily similar to the superior orders defense. 
A. Rationales for the Government Contractor Defense
Three primary rationales have been articulated in support of the government contractor defense. Each of these rationales is linked to the idea of a superior governmental order to carry out a forbidden act. In the sections below each, of the three primary rationales is examined in detail.
Federalism and Preemption
Under Boyle, the government contractor defense was framed as a question of preemption: the degree to which national defense concerns of the federal government prevented the normal operation of state tort laws. 126 The problem has been conceptualized in terms of the Supremacy Clause which forbids state regulation of the federal government, and the "foreign affairs doctrine" which maintains that foreign relations and national defense are the exclusive province of the political branches.
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The Supremacy Clause prevents the states from regulating activities of the federal government. 128 While cases citing the Supremacy Clause have generally involved regulatory issues, such as taxation and environmental monitoring, government contractors have also raised the issue. The Supreme Court has specifically determined that the Supremacy Clause's limit on state regulation of federal activities continues to apply when the activities are carried out by a private government contractor rather than by the federal government. 1 2 9 The foreign affairs doctrine prevents states from entering "into the field of foreign affairs which the Constitution entrusts to the President and the Congress."' 130 All "power over foreign affairs is reserved to the federal government." 13 1 In practice, the foreign affairs doctrine means that state laws are displaced where normal operation of those laws would "disturb foreign relations.' 13 2
Both the foreign affairs doctrine and the Supremacy Clause are linked to the idea that the federal government has the right and capacity to give orders that cannot be impeded or later questioned by state 
Separation of Powers and the Political Question Doctrine
Another primary justification of the government contractor defense is the doctrine of a non-justiciable political question. Political question cases are "committed for resolution to the halls of Congress or the confines of the Executive Branch," because those cases "revolve around policy choices and value determinations" that have been constitutionally delegated to those branches. 35 The political question doctrine affirms that issues of national policy must be given to the people through their political representatives. 36 At its essence, the political question doctrine "is primarily a function of the separation of powers." 13 7 When the political question doctrine applies, it removes jurisdiction from the court. 38 While the political question doctrine is a commonly cited justification for the government contractor defense, it is also an unique and separate defense.' 39 The political question doc- trine raises issues of whether or not the plaintiffs allegations are, in fact, justiciable.
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Thus, while the government contractor defense only results in state law preemption, the political question doctrine results in the court refusing to hear the action.
1 4 1 When the political question doctrine is raised, the defendant may argue that the court "may not take cognizance of the plaintiffs action."' 142 The defendant further noted that when the motion is sustained, the political question doctrine can render an entire case or controversy beyond the reach of the courts. 14 3
Although the doctrine can result in completely barring a claim, the defense will not necessarily apply in allegations of torture by military contractors or other military-related actions. For example, in Koohi, a case where a U.S. warship shot down a civilian aircraft, the Ninth Circuit ruled that the plaintiff's claims should not be dismissed under the political question doctrine. 144 More recently, in Ibrahim v.
Titan Corporation, a case that alleged torture by government contractors at Abu Ghraib, the court rejected the defendants' argument that the claims were barred by the political question doctrine. 14 5 Similarly, in McMahon v. Presidential Airways, Inc., the court ruled that the political question doctrine did not bar claims arising from an aircraft crash in Afghanistan, because the claim implicated primarily issues of tort law rather than military tactics. 46 In general, courts appear to be applying the political question doctrine less frequently and more cautiously.
147
The test for a political question involves a review of six possible situations:
(1) a textually demonstrable constitutional commitment of the case to a coordinate political department; or (2) a lack of judicially discoverable and manageable standards for resolving it; or (3) the impossibility of deciding without an initial policy determination of a kind clearly for non-judicial discretion; or (4) the impossibility of a court's undertaking independent resolution without expressing lack of the respect due coordinate branches of government; or (5) an unusual need for unquestioning adherence to a political decision already made; or (6) the potentiality of embarrassment from multifarious pronouncements by various departments on one question. 148
These six possible situations are not, however, of equal importance. The six possibilities "are probably listed in descending order of both importance and certainty." 149 Arguments by defendant-contractors are likely to focus on the first two situations. 150 Questions related to "provisions for national security and defense" are "perhaps the most clearly marked for judicial deference." 15 ' In fact, " [t] he Constitution mandates that war and foreign policy are the provenance of the Executive." 15 2 The political question doctrine stems not only from our basic separation of powers but also from a concern that "many such questions uniquely demand [a] single-voiced statement of the Government's views."
153 Thus, any case involving accusations of violations of human rights on foreign soil is likely to raise the possibility of a non-justiciable political question.
In recent decades, several decisions have underscored the reluctance of courts to become involved in matters of military strategy and national defense. In Gilligan v. Morgan, a case involving the training of National Guard troops, the U.S. Supreme Court stated, "it is difficult to conceive of an area of governmental activity in which the courts have less competence." 5 4 When applying the military contractor defense, the Fifth Circuit has found that "interference by civilian courts with military authority inevitably raises both questions about judicial competency in this area and separation of powers concerns."' 55 Additionally, the Second Circuit has stated even more absolutely that "[t]he strategy and tactics employed on the battlefield are clearly not subject to judicial review."' 5 6 Thus, precedent suggests that courts will be extremely cautious in involving themselves in decisions of the military during times of war. One of the primary concerns voiced by the courts is that "[i]n order to hear [the] case, the court would have to substitute its judgment for that of the Army." 15 7 This justification, however, strongly conflicts with the international law consensus on the barred superior orders defense which requires that all persons consistently question governmental orders when those orders call for a violation of the limited number of absolute principles of human rights law. 158 Additionally, clear violations of international human rights laws implicate another constitutional principal: checks and balances. Historically, courts have tackled political questions of human rights issues where the other branches would allow oppression, violence, and injustice to continue.' 5 9 Courts, thus, may aspire to use their power to force the government to adhere to fundamental human rights and dignity. While constitutional rights have been historically limited to United States citizens, the courts have also recognized that at the time the Constitution was created there existed an international customary law of human rights that the framers intended to be accessible through federal common law.' 60 "With the founding of the 'more perfect union' of 1789, the law of nations became preeminently a federal concern," and thus a part of the federal common law as opposed to the common law of the states. If the political question doctrine forbids the courts entry into these areas of law, then the executive and legislative branches are essentially able to confer the authority to commit war crimes at least until the people have a chance to remove them from office at the next election. Such an interpretation is not consistent with the history of U.S. courts as sources of justice and redress when none is available elsewhere. 162 As the Supreme Court has previously stated, "[i]t would indeed be ironic if, in the name of national defense, we would sanction the subversion of one of those liberties... which makes the defense of the Nation worthwhile." 6 3 Moreover, it is the basic intent of international law to supersede even executive powers of the nations, thus "confer[ing] fundamental rights upon all people vis-A-vis their own gov- ernments." 164 Therefore, questioning the orders of governmental bodies when those orders violate international human rights law is not only acceptable but is necessary to further the safety and dignity of people everywhere. In response, contractors are likely to argue a practical problem of judicial interference with military strategy: the need for the military to accept risks beyond those normally tolerated by citizens. 165 National security requires that our military "push technology towards its limits and thereby incur risks beyond those that would be acceptable for ordinary consumer goods." 16 6 The higher tolerance for risk is an acceptable argument when made specifically in products liability suits. However, it does not logically carry over to torture. The higher tolerance for risk is not appropriate in international human rights law which has developed a consensus on the absolute prohibition of torture. 1 67
Sovereign Immunity and Costs
The third primary justification for the government contractor defense is the problem of costs of litigation being passed on in a way that violates sovereign immunity. The federal government is generally immune from suit, whether the suit is brought in state or in federal court.'
68 While the FTCA functions as consent of the government to be sued, this consent applies in only very limited circumstances. 1 69 Moreover, the FTCA specifically affirmed sovereign immunity for "any claim arising out of combatant activities of the military or naval forces, or the Coast Guard, during time of war." 170 In terms of sovereign immunity, the government contractor defense was initially justified because contractors' costs in litigation logically would be passed on to the government, thus effectively allowing plaintiffs to avoid governmental immunity from suit. 17 ' Since extra costs would be "passed-through" to the government, allowing tort suits to proceed against contractors would be equivalent to allowing suits against the government. 172 The costs to the government must be made judicially irrelevant in the context of fundamental human rights and the violation of customary international laws. The courts cannot allow the development of a market for services that include torture and other human rights violations at the State's behest.
Finally, the "pass-through" rationale is of minor concern in the traditional justifications of the defense. In writing for the majority, Justice Scalia accepted the rationale in Boyle, but Justices Brennan, Marshall and Blackmun disagreed, suggesting that the pass-through of costs was only a "marginal" concern. 1 73 Since the pass-through rationale is controversial even in a simple products liability action, it is a less likely justification in the difficult context of human rights violations. Courts should be wary about putting monetary values on the violation of human rights.
B. The Prima Facie Case and the Superior Orders Defense
As elaborated by the U.S. Supreme Court, the government contractor defense requires proof of three elements. These three elements are as follows: specifications, conformance to those specifications, and disclosure of known risks to the federal government.1 74 The first prong of the test is widely considered to be the most significant hurdle. The first prong requires that the activity or product at issue be specifically requested by the federal government. Invitations, musings, and general suggestions do not qualify as specific requests. 175 Furthermore, courts strictly require "reasonably precise specifications."
176 If the contractor is able to prove the first prong, then to meet the second prong, it must then prove that it adhered to the specifications that were provided. 177 The defendant must prove that it was able to "strictly adhere to previously established, government-approved specifications." 7 8
These two prongs are notably similar to the prima facie case one would present under the superior orders defense, were it allowed in international law. For the government contractor defense, one would argue that the government provided the instructions/specifications, and secondly, that the contractor followed those to the letter. The su- Vol. 4:1:43 perior orders defense requires that an individual received orders from a senior officer or governmental official and complied with those orders. Thus, for the superior orders defense, one would argue instructions from an agent of the government, and strict compliance with those instructions. Therefore, proof of both defenses follows the same analytical chain.
VI.
SUPERIOR ORDERS AND ENSURING HuMAN RIGHTS
There is a lasting moral and political significance to prohibiting the superior orders defense in human rights litigation. Scholars who have studied the problem of human rights violations after the Holocaust have concluded that the best possible method of preventing such gross violations in the future is encouraging "human autonomy." 179 Thus, the future of human rights and human dignity can be affirmed by encouraging every individual's critical engagement with the issues and by strenuously upholding the individual's right to refuse orders in violations of basic human dignity. This most significant endeavor is not possible if the superior orders defense is tolerated in civil human rights litigation. Courts must conclude that the government contractor defense does not apply to human rights violations.' 8 0 VII. CONCLUSION At one time, American law played a significant role in the development of international human rights law, but in recent years, the United States "has had no more than a walk-on part in their clarification and application by international institutions." 1 8 This change has largely resulted from the refusal of the political branches to ratify, and even theoretically engage, the more recent treaties establishing human rights. The United States' reduced role in international human rights, along with the scandal of Abu Ghraib, and the criticism of Guantanamo Bay, have created an unfortunate international reputation. These acts have "undermined the moral and political credibility" of the United States.
8 2 In light of this negative evaluation, critical attention will be paid to how the United States deals with claims against its own 179. Giroux, supra note 9, at 796. 182. Giroux, supra note 9, at 782. citizens and corporations for violations of international human rights. Fortunately, civil litigation may give reason for hope.
Through civil litigation, the judicial branch should affirm its willingness to check the political branches, particularly the executive branch, and force compliance with international human rights principles. The possible repercussions are significant. Courts may be able to curtail a "rogue" executive administration that may endorse torture. Courts may be able to restore the U.S. image internationally on human rights issues. Even where the U.S. refuses to ratify an international treaty, if the norm contained in the treaty becomes a part of customary international law, then that norm "ipso facto becomes supreme federal law and hence may regulate activities, relations or interests within the United States" through the judicial branch. 1 8 3 While this possibility is exciting, the ability of the courts to use customary international law is very much dependent on how the courts interpret the Alien Tort Statute and the potential defenses.
Therefore, while the political branches may continue to disengage or refuse to refrain from curtailing outrageous conduct under the guise of National Security, the judicial branch is becoming increasingly involved in international human rights through the litigation of individual civil claims, including claims against American contractors. Judicial willingness to hear those claims and to limit the applicability of defenses-such as the government contractor defense and the political question doctrine-will set the stage for the future of the American role in international human rights.
